	
	

	
	 


	[CONSULAR NOTIFICATION AND ACCESS]

	Contains suggested procedures that will help to ensure that your department complies with the law on consular notification and access. 


Consular Notification and Access: Model Standard Operating Procedure

Background: The obligations of consular notification and access are not codified in any federal statute. Implementing legislation is not necessary because executive, law enforcement, and judicial authorities can implement these obligations through their existing powers on the basis of the relevant treaties and written guidance such as this manual. Implementation may also be facilitated through issuance of internal directives, orders, or similar instructions by appropriate federal, state, and local officials to their subordinates. For example, many local police departments incorporate instructions on consular notification into their internal manuals. 

The Department of State strongly encourages all law enforcement agencies to develop standard operating procedures for complying with consular notification and access requirements. Such procedures help your agency avoid costly litigation and diplomatic complaints. Moreover, a written directive governing procedures for assuring compliance with consular notification and access requirements is now required for accreditation by the Commission on Accreditation for Law Enforcement Agencies (CALEA).[1]
The model standard operating procedure (SOP) below is intended for law enforcement agencies to use as a template. Please add or remove language to best fit your agency’s needs. The Department of State does not intend this model SOP to be a complete or comprehensive restatement of the United States’ international legal obligations under the VCCR or any bilateral agreement. Instead, the model SOP provides one set of suggested procedures that, if followed, will in most cases ensure that your department or agency complies with the law on consular notification and access. Going through the procedures precisely as outlined in the model SOP is not necessarily the only means by which your agency can ensure compliance with this body of law. For a more complete description of the legal regime governing consular notification and access, including many of its nuances, you should read Parts One and Two of this manual. 

Questions and comments about the model SOP can be emailed to consnot@state.gov. A version of the model SOP reflecting any updates that may have occurred subsequent to this manual’s publication is available for download at www.travel.state.gov/consularnotification. 

Statement of purpose: The purpose of this Standard Operating Procedure is to provide written policies and procedures on the arrest, detention, death, or serious injury of foreign nationals. 

A. Policy
It is the policy of [name of law enforcement agency] to comply with all United States treaty obligations on consular notification and access. 

B. Definitions
1. Arrest or detention: Any arrest, detention, or other commitment to custody which results in a foreign national being incarcerated for more than a few hours triggers consular notification requirements. A brief traffic stop or an arrest resulting in a citation for a misdemeanor and release at the scene does not trigger such requirements. On the other hand, requiring a foreign national to accompany a law enforcement officer to a place of detention may trigger the consular notification requirements, particularly if the detention lasts for a number of hours or overnight. The longer a detention continues, the more likely it is that consular notification requirements are triggered. 

2. Foreign national: Any person who is not a U.S. citizen; same as “alien.” Aliens who are lawful permanent residents in the United States and who have a resident alien registration card (“green card”) are foreign nationals. So are undocumented or “illegal” aliens. 

3. Consular officer or consul: A foreign official authorized by the Department of State to provide assistance to the foreign government’s citizens in the United States. Different from “counsel,” which is an attorney authorized to provide legal advice. Consuls are not authorized to practice law. 

4. Diplomat: A foreign official at the country’s embassy in Washington, D.C., assigned to represent the country. Diplomats may also perform consular functions, and should be treated the same as a consular officer. 

5. “Mandatory” notification: Consular notification procedures that apply when you arrest or detain a foreign national from any of the 57 countries that have agreed to special rules with the United States. For such a foreign national, you must notify the consular officer regardless of whether the national requests or wants you to do so. The “mandatory” list of these 57 countries is at www.travel.state.gov/consularnotification. 

6. “Upon request” notification: Consular notification procedures that apply when you arrest or detain a foreign national from any country not on the “mandatory” list of 57 countries. 

C. Consular Notification Procedures
1. Obligation triggered at time of booking. The notification process will begin at the time the arrested foreign national is booked into the detention facility. The booking officer who processes the foreign national is responsible for implementing the notification process. 

2. Determine the foreign national’s country. In the absence of other information, assume this is the country on whose passport the foreign national travels. Absent citizenship documentation or other evidence to the contrary, accept the foreign national’s own statement as to his or her nationality. 

3. Determine whether or not this country is a “mandatory notification” (“list”) country. If the foreign national’s country is not on the list of “mandatory notification” countries, he or she is from an “upon request” country. 

a. For foreign nationals whose country is on the list of “mandatory notification” countries:
i. Notify the nearest consulate of the foreign national’s country via fax immediately or as soon as reasonably possible, and in no case longer than the end of the booking shift. Notify the consulate even if the foreign national does not want notification. Contact information for consulates is at www.travel.state.gov/consularnotification. 

ii. Never tell the consular officer that the foreign national has requested asylum. If the consular officer insists on information the foreign national does not want disclosed, contact your supervisor or the Department of State at (202) 647-4415 begin_of_the_skype_highlighting,  (202) 647-4415end_of_the_skype_highlighting. 

iii. Inform the foreign national that you notified his or her consulate. You may use the sample statement, available in several languages, at www.travel.state.gov/consularnotification. 

iv. Make a note of the completed notification in the case file and keep the fax and fax confirmation sheet. 

b. For foreign nationals whose country is not on the list of “mandatory notification” countries:
i. As soon after the arrest as reasonably possible but no later than booking, inform the foreign national that he or she may have his or her consular officers notified of the arrest or detention. You may use the sample statement, available in several languages, at www.travel.state.gov/consularnotification. 

ii. Make a note of the foreign national’s decision in the case file. 

iii. If the foreign national requests notification, notify the nearest consulate of the foreign national’s country as soon as reasonably possible but no later than 72 hours after arrest. Contact information for consulates is at www.travel.state.gov/consularnotification. 

iv. Never tell the consular officer that the foreign national has requested asylum. If the consular officer insists on information the foreign national does not want disclosed, contact your supervisor or the Department of State at (202) 647-4415 begin_of_the_skype_highlighting, (202) 647-4415      end_of_the_skype_highlighting. 

v. Make a note of the completed notification in the case file and keep the fax and fax confirmation sheet. 

D. Facility Access and Visitation Privileges of Consular Officers
1. Give consular officers and diplomats visiting a detained foreign national the same access privileges as attorneys visiting a client. Consular officers and diplomats are required to adhere to the same visitation guidelines, rules, and regulations as attorneys. 

2. Consular officers and diplomats must have proper identification to gain facility access. They should be carrying identification cards issued by the Department of State. If you have reason to doubt the authenticity of the identification card, call the Department at (202) 647-1985,  begin_of_the_skype_highlighting,, (202) 647-1985end_of_the_skype_highlighting or after hours at (571) 345-3146 begin_of_the_skype_highlighting, (571) 345-3146, or (866) 217-2089, begin_of_the_skype_highlighting, (866) 217-2089end_of_the_skype_highlighting. 

E. Documentation and Recordkeeping
1. Document the consular notification and/or offer of notification in CJIS [or other applicable record system] on the foreign national’s note screen. 

2. Make the consular notification by fax if possible, and by telephone if not. Place a copy of the fax and fax confirmation receipt in the foreign national’s file. You may use the sample fax sheet available at www.travel.state.gov/consularnotification. 

3. If notification must be made by telephone, note the name and location of the consulate notified, the name of the person to whom you gave the information, and the date and time of notification. Make an audio recording of the telephone call if possible and preserve it. 

4. For foreign nationals from “upon request” countries, make a notation that you told the national that he or she may have the consulate notified, and note the national’s response. Indicate the date and time of your offer and the national’s response. You may use the sample statement at www.travel.state.gov/consularnotification. 

5. For foreign nationals from “mandatory notification” (“list”) countries, make a notation that you told the national that you notified the consulate. You may use the sample statement at www.travel.state.gov/consularnotification. 

6. Print the note screen and include it in the paperwork for the foreign national’s records file. 

7. The supervisor will be responsible for ensuring the proper notations are made in the record. 

F. Death, Serious Injury, or Serious Illness of a Foreign National
1. Death or life-threatening injury or illness of a foreign national in the custody of the [name of law enforcement agency] will be subject to the guidelines outlined in [agency’s standard operating procedures]. 

2. In addition to the above procedures, when a foreign national dies or is seriously injured or becomes seriously ill, notify the nearest consulate of his or her country immediately or as soon as reasonably possible. Make such notification by fax if possible, and by telephone if not. You may use the sample fax sheet available at www.travel.state.gov/consularnotification. 

3. Document this notification in the incident report, and place a copy of the fax and the fax confirmation receipt in the foreign national’s file. 

Signature of Law Enforcement Agency Head: 
________________________________________________
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APPENDIX:
CONSULAR NOTIFICATION
ARRESTS/DETENTIONS OF FOREIGN NATIONALS

Steps to follow when a foreign national is arrested or detained (regardless of immigration status):

1. Determine the foreign national’s country. Normally, this is the country on whose passport or other travel document the foreign national travels.

2. If the foreign national’s country is not on the mandatory notification countries list (next page):

a. Offer, without delay, to notify the foreign national’s consular officials of the arrest/detention. (See Statement 1, page___)

b. If the foreign national asks that consular notification be given, notify the nearest consular officials of the foreign national’s country without delay.

3. If the foreign national’s country is on the list of mandatory notification countries (see page___):

a. Notify that country’s nearest consular officials, without delay, of the arrest/detention.

b. Tell the foreign national that you are making this notification. (See State 2, page____)

4. Keep a written record of the provision of notification and actions taken.

MANDATORY NOTIFICATION COUNTRIES


Algeria

Antigua and Barbuda

Armenia

Azerbaijan

Bahamas, The

Barbados

Belarus

Belize

Brunei

Bulgaria
China1
Costa Rica

Cyprus

Czech Republic

Dominica

Fiji

Gambia, The

Georgia

Ghana

Grenada

Guyana

Hong Kong

Hungary

Jamaica

Kazakhstan

Kiribati

Kuwait

Kyrgyzstan

Malaysia

Malta

Mauritius

Moldova

Mongolia

Nigeria

Philippines

Poland2
Romania

Russia

Saint Kitts and Nevis

Saint Lucia

Saint Vincent/Grenadines

Seychelles

Sierra Leona

Singapore

Slovakia

Tajikistan

Tanzania

Tonga

Trinidad and Tobago

Tunisia

Turkmenistan

Tuvalu

Ukraine

United Kingdom

USSR3
Uzbekistan

Zambia

Zimbabwe

1Does not include Republic of China (Taiwan) passport holders.

2 Mandatory for nonpermanent residents only.

3Passports may still be in use.

Suggested statements to arrested or detained foreign nationals

Statement 1: For all foreign nationals except those from list countries

As a non-US citizen who is being arrested or detained, you are entitled to have us notify your country’s consular officers here in the United States of your situation. You are also entitled to communicate with your consular officers. A consular officer may be able to help you obtain legal representation, and may contact your family and visit you in detention, among other things. If you want us to notify your consular officers, you can request this notification now, or at any time in the future. Do you want us to notify your consular officers at this time?

Statement 2: For foreign nationals from list countries

Because of your nationality, we are required to notify your country’s consular officials here in the United States that you have been arrested or detained. We will do this as soon as possible. In addition, you are entitled to communicate with your consular officers. You are not required to accept their assistance, but your consular officers may be able to help you obtain legal representation, and may contact your family and visit you in detention, among other things.

Source: U.S. Dept. of State 04-0650; June 2004 version.
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